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FEDERAL  ELECTION  COMMISSION 

[Notice  197&-82] 

ADVISORY  OPINIONS 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  seven 
Advisory  Opinions,  1975-12,  1975-31, 
1975-32,  1975-48,  1975-49,  1975-68,  1975- 
97.  The  Commission’s  opinions  are  in  re¬ 
sponse  to  questions  raised  by  individuals 
holding  Federal  office,  candidates  for 
Federal  office  and  political  committees, 
with  respect  to  whether  any  specific 
transaction  or  activity  by  such  individ¬ 
ual,  candidate,  or  political  committee 
would  constitute  a  violation  of  the  Fed¬ 
eral  Election  Campaign  Act  of  1971,  as 
amended,  of  Chapter  95  or  96  of  Title  26 
United  States  Code,  or  of  Sections  608, 
610,  611,  613,  614,  615,  616,  or  617  of  'Htle 
18  United  States  Code. 

The  Commission  points  out  that  these 
advisory  opinions  should  be  regarded  as 
Interim  rulings  which  are  subject  to  mod¬ 
ification  by  future  Commission  regula¬ 
tions  of  general  applicability.  In  the 
event  that  a  holding  in  either  opinion  is 
altered  by  the  Commission’s  regulations, 
the  persons  to  whom  the  opinions  were 
issued  will  be  notified. 

Advisory  Opinion  1975-12 

Appucation  op  Federal  Election  Cam¬ 
paign  Act  to  Candidates  for  Delegate 
TO  National  Nominating  Conventions 

This  advisory  opinion  responds  to  re¬ 
quests  submitted  by  the  Michigan  Demo¬ 
cratic  Party  and  the  Republican  State 
Committee  of  Pennsylvania,  which  were 
published  together  as  AOR  1975-12  in  tiie 
July  9,  1975,  Federal  Register  (40  FR 
28945) .  Interested  parties  were  given  an 
extended  time  period  in  which  to  present 
their  views  to  the  Commission,  both 
orally  and  in  written  form. 

The  Commission  created  a  Task  Force 
on  Delegate  Selection  to  study  the  com¬ 
plexity  of  the  problems  posed  in  these  re¬ 
quests,  to  determine  the  applicability  of 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  (the  Act),  to  delegate 
selection  processes,  and  to  formulate  pos¬ 
sible  approaches  to  legislation  should 
Congress  seek  to  address  imbalances 
among  types  of  delegates  existing  under 
the  present  Act. 

’This  advisory  opinion  is  a  product  of 
the  Task  Force’s  deliberations;  it  repre¬ 
sents  the  Commission’s  understanding  of 
the  restricticms  which  the  Act  places 
upon  activity  by  and  on  behalf  of  candi¬ 
dates  for  delegate  (delegate-candidates) , 
pending  possible  amendment  by  Congress. 

The  requesting  parties  inquire  gener¬ 
ally  to  what  extent  the  current  Federal 
election  campaign  statutes  pertain  to 
delegate-candidates  and  contributions  to 
delegate-candidates.  The  Commission 
imderstands  the  urgency  for  providing 
guidance  to  all  parties  and  potential  del¬ 
egates,  and  seeks  to  answer  the  explicit 
questions  of  the  requesting  parties  within 
the  text  of  a  broader  and  more  compre¬ 
hensive  statement. 

Several  important  issues,  falling  within 
three  major  categories,  must  be  ex¬ 
amined.  They  are: 


A.  Expendltiire  limitations. 

1.  In  what  cases,  If  any,  are  the  expendi¬ 
tures  of  a  delegate-candidate  subject  to  any 
celling? 

2.  In  what  cases.  If  any,  are  the  Independ¬ 
ent  expenditures  of  persons  on  behalf  of 
delegate-candidates  subject  to  18  D.8.C. 

I  608(e) ? 

3.  Are  any  disbursements  by  delegate-can¬ 
didates  exempt  from  ceUlngs  on  attributable 
expenditures? 

B.  Contributions  limitations. 

1.  In  what  cases.  If  any,  are  contributions 
to  delegate-candidates  by  Individuals,  politi¬ 
cal  committees  and  all  other  “persons”  sub¬ 
ject  to  any  celling? 

C.  Disclosure. 

1.  Are  delegate-candidates  and  contributors 
to  delegate-candidates  required  to  report 
contributions  and  expenditures?  If  so,  at 
what  threshold  level? 

2.  Are  local,  county,  district  and  state  party 
committees  required  to  Hie  reports  of  ex¬ 
penses  Incurred  In  connection  with  their 
conventions  or  elections  at  which  delegates 
are  chosen  to  attend  the  national  nominating 
convention? 

A.  EXPENDITURE  LIMITATIONS 

1.  Expenditures  of  delegate-candidates. 
The  Act  imposes  a  dual  ceiling  upon  a 
candidate  for  nomination  for  President 
(a  presidential  candidate) ,  a  $10  million 
limit  nationally  and  double  the  ceiling 
for  a  senatorial  candidate  in  any  one 
state  [18  U.S.C.  §  608(c)  (1)  (A)].  These 
restraints  apply  to  expenditures  by  or 
on  behalf  of  a  presidential  candidate 
which  are  authorized  by  the  candidate 
or  his  committee  [18  U.S.C.  {  608(c)  (2) 
(B)]. 

Because  a  delegate  is  not  Included 
within  the  Act’s  definition  of  a  federal 
“candidate”  [18  U.S.C.  8  591(b)  3,  dele¬ 
gate’s  expenditures  are  not  directly  lim¬ 
ited  by  §  608(c)  (2)  (B) .  Whether  or  not 
a  delegate-candidate’s  campaign  dis¬ 
bursements  are  restricted  otherwise  will 
depend  upon  that  delegate’s  status  with 
regard  to,  or  relationship  with,  a  clearly 
Identified  candidate  for  President. 

a.  Delegate  authorized  by  a  Presiden¬ 
tial  candidate.  A  delegate-candidate  who 
is  specifically  authorized  by  a  presiden¬ 
tial  candidate  to  receive  contributions  or 
make  expenditures  on  behalf  of  that 
presidential  candidate  acts,  in  effect,  as 
an  a^ent  of  that  candidate.  Such  author¬ 
ized  expenditures  by  the  delegate-can¬ 
didate  in  promotion  of  his/her  own  elec¬ 
tion  would  be  charged  to  the  presidential 
candidate’s  national  and  state  limits, 
since  such  expenditures  are  “made  on  be¬ 
half  of  [Presidential]  candidate  ...  by 
any  person  authorized  or  requested  by 
that  candidate  ...  to  make  the  expend¬ 
iture”  [18  U.S.C.  §  608(c)(2)  (B)  (ii)]. 
Similarly,  direct  expenditures  by  a  presi¬ 
dential  candidate  in  support  of  a  dele¬ 
gate-candidate,  or  any  transfer  of  fimds 
from  a  presidential  candidate’s  principal 
campaign  committee  to  any  authorized 
delegate-candidate,  will  be  attributable 
to  the  presidential  candidate’s  limits.  For 
purposes  of  this  paragraph,  an  expend¬ 
iture  by  a  delegate-candidate  will  be 
deemed  to  have  been  “authorized”  by  a 
presidential  candidate  if,  for  example, 
(i)  the  presidential  candidate  or  his/her 
campaign  committee  has  participated, 
either  directly  or  indirectly,  in  the  deter¬ 


mination  of  the  manner  in  which  funds 
should  be  expended  by  or  on  behalf  of 
a  delegate-candidate,  or  (ii)  the  presi¬ 
dential  candidate  or  his/her  campaign 
committee  has  participated  in  any  finan¬ 
cial  activity  or  transaction  undertaken 
by  or  on  behalf  of  a  delegate-candidate 
(as,  for  example,  public  or  private  solic¬ 
itations  on  behalf  of  delegate-candidates, 
guarantees  for  loans  made  to  or  on  be¬ 
half  of  delegate-candidates,  active  par¬ 
ticipation  in  the  financial  management 
of  a  delegate-candidate’s,  campaign 
efforts) . 

b.  “Pledged-but-unauthorized"  dele¬ 
gates.  Expenditures  by  a  delegate-can¬ 
didate  who  annoimces  his/her  support 
for  or  who  is  publicly  pledged  to  a  par¬ 
ticular  presidential  candidate  (but  is  not 
authorized  to  raise  or  spend  fimds  on  be¬ 
half  of  that  candidate)  are  limited  to 
$1,000  under  18  U.S.C.  8608(e).  8  608(e) 
provides  that  no  person  may  make  ex¬ 
penditures  (other  than  authorized  ex¬ 
penditures  on  behalf  of  a  candidate)  in 
excess  of  $1,000  per  year  “relative  to  a 
clearly  identified  candidate.”  8  608(e)  (2) 
defines  “clearly  Identified”  to  mean  that 
“(i)  the  candidate’s  name  appears;  (ii)  a 
photograph  or  drawing  of  the  candidate 
appears;  or  (ill)  the  identity  of  the  can¬ 
didate  is  apparent  by  unambiguous  refer¬ 
ence.”  In  campaign  efforts,  a  delegate 
who  declares  support  for  or  otherwise 
publicly  associates  his  candidacy  with  the 
promotion  of  a  particular  presidential 
candidate  is  “unambiguously  identified” 
with  that  candidate.  In  fact,  certain 
states  list  the  presidential  candidate’s 
name  fiext  to  that  of  the  delegate-candi¬ 
date  on  a  primary  ballot.  Furthermore, 
Independent  disbursements  by  a  dele¬ 
gate-candidate  in  promotion  of  his/her 
own  election  are  clearly  “expenditures” 
xmder  the  definition  of  18  U.S.C.  8  591 
(f)(1).  These  disbursements  are  trans¬ 
fers  of  money  or  things  of  value  “made 
for  the  purpose  of  influencing  the  nomi¬ 
nation  for  election  ...  of  any  person  to 
Federal  office  ...”  As  expenditures  by  a 
“pledged-but-unauthorized”  delegate- 
candidate  are  viewed  as  advocating  the 
election  of  a  particular  presidential 
candidate  at  the  national  nominating 
convention,  they  are  made  “relative  to  a 
clearly  identified  candidate”  and,  thus, 
subject  to  an  aggregate  ceiling  of  $1,000. 

c.  Unpledged  and  uncommitted  dele¬ 
gates.  Whereas  §  608(e)  will  be  applied  to 
pledged  or  committed  delegates,  it  does 
not  furnish  an  adequate  basis  for  re¬ 
stricting  expenditures  by  unpledged  or 
uncommitted  delegate-candidates.  Al¬ 
though  expenditures  by  uncommitted 
delegates  are  vmlimited,  the  Commission 
would  regard  a  delegate  who  spuriously 
maintains  that  he /she  is  unpledged  and 
who  exceeds  the  $1,000  ceiling  to  be  in 
violation  of  18  U.S.C.  8  608(e) ,  determin¬ 
ing  the  existence  of  sham  or  collusion 
upon  examination  of  the  facts  of  an  in¬ 
dividual  case. 

2.  Independent  Expenditures  on  Behalf 
of  Delegate-Candidates  by  Any  Person. 
On  the  basis  of  the  foregoing  discussion, 
indeE>endent  expenditures  by  individuals, 
political  committees  and  organizations, 
and  other  “persons”  within  the  definition 
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of  18  U.S.C.  §  591  will  be  chargeable 
against  their  $1,000  limit  relative  to  a 
particular  presidential  candidate  imder 
§  608(e)  if  made  on  bdialf  of  any  “au¬ 
thorized”  or  “pledged-but-unauthorized” 
delegate-candidate.  Independent  ex¬ 
penditures  on  behalf  of  truly  uncommit¬ 
ted  delegates,  like  the  delegate-candi¬ 
dates’  own  expenditures,  are  not  attribu¬ 
table  to  any  ceiling.  See,  on  this  point, 
discussion  under  B.  1.  of  this  opinion. 

3.  Disbursements  Exempt  from  Ex¬ 
penditure  Limitations  (.and  Reporting 
Requirements).  A  delegate-candidate 
necessarily  incurs  expenses  for  travel  and 
subsistence  during  a  nominating  conven¬ 
tion,  whether  on  the  national,  state,  dis¬ 
trict  or  county  level.  The  Commission 
does  not  consider  disbursements  for 
travel,  food  and  lodging  to  and  from  or 
at  such  convention  as  “expenditures” 
within  the  cqntemplation  of  18  U.S.C. 

§  591(f).  While  such  disbursements  are 
“in  connection  with”  a  Federal  election 
and  may  not  therefore  be  paid  from  cor¬ 
porate,  imion,  or  national  bank  ti’easuiT 
funds  under  18  U.S.C.  §  610,  these  neces¬ 
sary  expenses  are  not  “made  for  the  pm’- 
pose  of  influencing  the  nomination  for 
election  ...  of  any  person  to  Federal 
office.  .  .  .”  As  non-campaign  disburse¬ 
ments,  these  costs  will  not  be  attributable 
to  expienditure  limitations,  nor  will  the 
Commission  require  that  they  be  re¬ 
ported. 

B.  CONTRIBUTION  LIMITATIONS 

1.  Contributions  to  Delegate-Candi¬ 
dates  by  Individuals,  Political  Commit¬ 
tees  and  Other  ‘’Persons”.  Under  18 
U.S.C.  §  608(b)/l),  contributions  by  a 
person  “to  any  candidate  with  respect  to 
any  election  for  Federal  office”  are  re¬ 
stricted  to  an  aggregate  of  $1,000, 
whether  made  directly  or  indirectly 
through  an  “intermediai-y”  or  “conduit” 
[18  U.S.C.  1  608(b)(6)].  Section  608(b) 
(2)  increases  the  limit  to  $5,000  for  any 
political  committee  which  supports  5  or 
more  Federal  candidates  and  meets  other 
specific  requirements  (i.e.,  a  multicandi¬ 
date  committee) . 

Because  the  definitions  of  “candidate” 
and  “Federal  ofiBce”  in  18  U.S.C.  §  591  do 
not  include  delegate-candidates  at  any 
level  of  the  selection  process,  the  limita¬ 
tions  of  §  608(b)  (l)-(2)  will  not  apply 
to  contributions  to  a  delegate  unless  the 
delegate-candidate  acts  as  an  agent  or 
conduit  for  a  presidential  candidate.  A 
delegate  authorized  in  the  sense  under¬ 
stood  in  Section  A.  1.  of  this  opinion  es¬ 
tablishes  such  an  agency  relationship. 
Contributions  to  an  “authorized”  dele¬ 
gate-candidate  are  presumed  to  come 
w'ithln  the  dominion  and  control  of  the 
respective  presidential  candidate  or  his/ 
her  campaign  committee.  As  “indirect” 
contributions  “to  a  candidate”  [§  608(b) 
(6>  ],  they  are  attributable  to  the  contri¬ 
butions  limit  for  that  presidenial  candi¬ 
date. 

A  mere  declaration  of  support  for  a 
particular  presidential  candidate,  how¬ 
ever,  does  not  establish  a  relationship 
of  agency  between  a  delegate-candidate 


and  the  presidential  candidate.  Because 
a  donation  to  a  “pledged-but-unauthor- 
ized”  delegate  does  not  come  within  the 
dominion  and  control  of  the  presidential 
candidate  whose  nomination  the  delegate 
promotes,  such  a  donation  cannot  be 
treated  as  a  contribution  made  “indi¬ 
rectly”  to  the  candidate  through  a  “con¬ 
duit,”  nor  can  it  be  credited  against  the 
donor’s  ceiling  on  contributions  to  that 
presidential  candidate.  Rather,  the 
transfer  of  monies  or  things  of  value  to 
a  pledged-but-unauthorized  delegate- 
candidate  is  an  “independent  expendi¬ 
ture”  made  “relative  to  a  clearly  identi¬ 
fied  candidate”  and  subject  to  the  $1,000 
aggregate  ceiling  of  18  U.S.C.  §  608(e). 
This  transaction  falls  within  the  defini¬ 
tion  of  “expenditures”  in  18  U.S.C. 

§  591(f)  as  a  “gift .  . .  made  for  the  pur¬ 
pose  of  influencing  the  nomination  for 
election  ...  of  any  person  to  Federal 
office,”  and  that  of  “independent  expend¬ 
iture”  in  §  608(e)  because  it  advocates 
the  election  of  a  particular  and  unam¬ 
biguously  identified  presidential  candi¬ 
date.  By  financing  his/her  campaign  ef¬ 
forts  with  monies  accepted  from  any 
person,  a  pledged-but-unauthorized  del¬ 
egate-candidate  completes  the  act  of  “in¬ 
dependently”  expending  “relative  to  a 
clearly  identified”  presidential  candidate 
which  the  donor  began.  ’The  pledged  del¬ 
egate  implicitly  operates  as  an  agent  for 
the  donor  who  promotes  the  election  of 
a  particular  candidate  through  the  act 
of  giving.  Therefore,  a  person  may  inde¬ 
pendently  expend  no  more  than  $1,000  on 
behalf  of  all  delegate-candidates  publicly 
supporting  a  particular  presidential 
candidate. 

18  U.S.C.  §  608(e)  does  not  furnish 
adequate  legal  basis  for  similar  restric¬ 
tions  regarding  truly  uncommitted  del¬ 
egate-candidates.  A  donation  to  an 
unpledged  delegate  clearly  is  not  an 
“independent  expenditure”  made  “rela¬ 
tive  to  a  clearly  identified  candidate.” 
Yet,  such  a  transfer  does  meet  the  “pur¬ 
pose  test”  in  the  definitions  of  “con¬ 
tribution”  and  “expenditure”;  It  does 
“influence  the  nomination  for  election 
of  any  person  to  Federal  ofiflce”  as  the 
benefit  of  such  a  transaction  inures 
eventually  to  the  presidential  candidate 
whom  the  delegate  finally  supports.  Thus, 
while  a  person’s  “gift  of  mofties”  to  un- 
committ^  delegates  is  not  subject  to 
§  608(e>,  the  $25,000  aggregate  ceiling 
upon  all  contributions  by  an  individual 
in  a  calendar  year  includes  contributions 
to  uncommitted  delegates  as  well  as  those 
to  authorized  or  pledged  delegates  [18 
U.S.C,  5  608(b)  (3)1. 

C.  DISCLOSURE 

1.  Disclosure  by  Delegate-Candidates 
and  By  Contributors  to  Delegate-Candi¬ 
dates.  Under  the  authority  of  2  U.S.C. 
1434(e),  delegate-candidates  competing 
at  any  level  of  a  state’s  delegate  selection 
process  (l.e.,  in  local,  coimty,  district  or 
state  conventions  and  in  congressional 
district  or  state-wide  primaries)  who 
make  campaign  expenditures  in  excess 
of  $100,  excluding  travel  and  subsistence 


costs  (see  prior  discussion  under  A.  3.) 
will  be  required  to  file  statements  of  re¬ 
ceipts  and  expenditures. 

2  U.S.C.  §  434(e)  provides:  “Every 
person  .  .  .  who  makes  contributions  or 
expenditures,  other  than  by  contribution 
to  a  political  committee  or  candidate, 
in  an  aggregate  amount  in  excess  of  $100 
within  a  calendar  year  shall  file  with 
the  Commission.”  As  already  noted,  a 
financial  transaction  “.  .  .  made  for  the 
purpose  of  influencing  the  nomination 
for  election  ...  of  any  person  to  Fed¬ 
eral  office  .  .  .”  must  be  reported  as  an 
“expenditure”  according  to  2  U.S.C.  §  431 
(f)(1).  Because,  the  end  to  be  served  by 
the  delegate  selection  process  is  nomi¬ 
nation  of  a  party’s  candidate  for  presi¬ 
dent,  and  because  delegate  expenditures 
are  not  reported  by  a  candidate  or  com¬ 
mittee,  expenditures  in  excess  of  $100, 
exclusive  of  travel  and  subsistence,  must 
be  reported  by  all  delegates.  Authorized 
delegates  must  report  to  the  principal 
campaign  committee  of  the  candidate 
they  support.  All  other  delegates  must 
report  to  the  Commission  under  §  434(e) . 

The  same  rationale  applies  to  any 
person  who  contributes  to  or  independ¬ 
ently  expends  on  behalf  of  delegate-can¬ 
didates.  Such  transfers  of  monies  or 
things  of  value  clearly  meet  the  purpose 
test”  for  reporting  in  2  U.S.C.  5  431(e) 

(1) ,  (f)  (1) .  TTie  language  of  the  statute 
does  not  require  a  direct  relation  between 
a  financial  transaction  and  the  promo¬ 
tion  of  a  single,  particular  candidate.  If 
Congress  had  desired  to  restrict  the  “pur¬ 
pose  test”  of  2  U.S.C.  5  431  to  particular 
Federal  candidates,  it  would  have  limited 
coverage  to  the  specifically  defined  word 
“candidate”  (2  U.S.C.  §  431(h) )  and  cer¬ 
tainly  would  not  have  qualified  “person” 
by  inclusion  of  the  word  “any.”  ’The  Com¬ 
mission  concludes  that  Congress  intended 
to  require  reporting  of  contributions  and 
expenditures  to  all  delegates,  “made  for 
the  purpose  of  influencing  the  nomina¬ 
tion  for  election”  of  any  presidential  can¬ 
didate.  A  financial  transaction  to  or  for 
an  uncommitted  delegate  “influences” 
the  electoral  chances  of  any  presidential 
candidate,  and  is  reportable.  A  contri¬ 
bution  or  independent  expenditure  for 
an  authorized  or  merely  pledged  dele¬ 
gate  obviously  fulfills  the  “purpose  test,” 
even  where  a  legally  unbound  delegate 
“votes  his  conscience”  and  shifts  presi¬ 
dential  candidate  allegiance;  the  donor 
still  must  be  presumed  to  have  inten¬ 
tionally  acted  in  order  to  influence  the 
success  of  any  presidential  candidate 
at  the  national  primary  election. 

For  reasons  already  fully  developed 
under  Sections  A.  and  B.,  supra,  contri¬ 
butions  and  expenditures  by  any  person 
for  an  authorized  delegate-candidate 
should  be  credited  against  that  person’s 
limitations  with  respect  to  a  presidential 
candidate  imder  18  U.S.C.  5  608(b)(1)- 
(2),  (e).  The  reporting  requirements  of 
5  434(e)  will  be  effective  whenever  con¬ 
tributions  to  or  expenditures  on  behalf 
of  any  number  of  delegate-candidates 
exceed  $100  In  the  aggregate  within  a 
calendar  year.  The  Commission  will  soon 
publish  guidelines  designating  the  ap- 


FEOiRAL  REGISTER,  VOL.  40,  NO.  230 — FRIDAY,  NOVEMBER  28,  197S 


55598 


NOTICES 


propriate  reporting  form  to  be  used,  to 
whom  and  when  delegate  financial  state¬ 
ments  must  be  submitted. 

2.  Reporting  Obligations  of  Local, 
County,  District,  and  State  Party  Com¬ 
mittees.  The  Michigan  Democratic  Party 
inquires  specifically  whether  local, 
coxmty,  district  and  state  party  commit¬ 
tees  are  required  to  file  reports  of  ex¬ 
penses  incurred  in  connection  with  cau¬ 
cuses  or  conventions  at  which  delegates 
are  chosen  to  attend  either  the  next  stage 
in  the  delegate  selection  process  or  the 
national  nominating  convention. 

Whereas  the  Act  specifically  provides 
for  reporting  of  contributions  and  ex¬ 
penditures  relating  to  a  “convention  .  .  . 
held  to  nominate  a  candidate  for  the  of¬ 
fice  of  President  and  Vice  President”  12 
U.S.C.  S  437],  reporting  of  costs  inciirred 
in  financing  local,  district  and  state  cau¬ 
cuses  or  conventions  at  which  delegates 
are  chosen  is  not  explicitly  required.  It 
is  the  opinion  of  the  Commission  that 
the  definition  of  “expenditure”  does  not 
otherwise  cover  disbursements  for  such 
caucuses  or  conventions.  Under  2  U.S.C. 

§  431(f),  the  term  “expenditure”  means 
a  payment  or  a  gift  of  anything  of  value 
made  for  the  purpose  of  infiuencing  the 
“nomination  for  election,  or  election”  of 
any  Federal  candidate.  The  Commission 
notes  that  “election,”  according  to  2 
U.S.C.  §  431(a),  Includes  “a  convention 
or  caucus  of  a  political  party  held  to 
nominate  a  candidate”  (i.e.,  a  national 
ncHninating  convention)  and  “a  primary 
election  held  for  the  selection  of  dele¬ 
gates  to  a  national  nominating  conven¬ 
tion”  but  does  not  include  a  convention  or 
caucus  of  any  kxml,  county,  district  or 
state  political  party  ccmunittee  held  for 
the  selection  of  delegates.  Therefore, 
such  party  committees  will  not  report 
administrative  expenses  incurred  in  con¬ 
nection  with  the  sponsoring  of  conven¬ 
tions  at  which  deflates  to  the  national 
nominating  convention  are  chosen. 

While  such  conventions  are  not  them¬ 
selves  “elections,”  the  Commission  is  of 
the  opinion  that  they  are  “in  coimection 
with”  Federal  elections,  and  that  corpo¬ 
rations,  imlons,  national  banks,  foreign 
nationals  and  government  contractors 
are  prohibited  from  making  contribu¬ 
tions  and  expenditures  to  finance  the 
conventions  or  caucuses  in  any  aspect. 

However,  conventions  or  caucuses  may 
become  events  held  for  the  purpose  of 
infiuencing  the  nomination  of  a  person 
to  Federal  office  by  virtue  of  their  struc¬ 
ture  or  by  accompanying  activities:  e.g. 
a  convention  keynote  speech  by  or  on 
behalf  of  a  Federal  candidate  or  a  fund¬ 
raising  activity  for  Federal  candidates 
held  as  part  of  the  convention  or  election. 
In  such  a  situation,  the  expenditures 
must,  pursuant  to  the  Commission’s  In¬ 
terim  Guideline  and  proposed  Regulation 
(the  Federal  Register,  40  FR  51610)  be 
apportioned  on  a  reasonable  basis  be¬ 
tween  the  participating  candidates  and 
the  party  in  proportion  to  the  benefit  re¬ 
ceived  by  each. 


Advisory  Opinion  1975-31  Contribu¬ 
tions  By  Spouses  and  Individuals 
Connected  With  Government  Con¬ 
tractors 

This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  §  437f  in  response  to  a  re¬ 
quest  for  an  advisory  opinion  which  was 
submitted  by  Norval  D.  Reece,  Campaign 
Manager  of  the  Shapp  for  President 
Committee,  which  was  published  as  AOR 
1975-31  in  the  August  20,  1975,  Federal 
Register  (40  FR  36532) .  Interested  par¬ 
ties  were  given  an  opportunity  to  submit 
written  comments  relating  to  the  request. 
One  comment  was  received. 

'The  request  generally  asks  whether 
in  certain  cases  a  person  is  barred  from 
making  a  personal  contribution  because 
of  the  prior  acts  of  a  related  person  or 
business,  under  the  Federal  Election 
Campaign  Act  of  1971,  as  amended,  and 
sections  608  and  611  of  Title  18,  United 
States  Code  (hereinafter  together  re¬ 
ferred  to  as  “the  Act”).  Specifically,  it 
was  asked: 

(A)  Can  a  wife  in  a  single  income  family 
make  a  contribution  to  a  candidate  if  the 
husband  already  has  contributed  $1,000  to 
the  same  candidate? 

(B)  Can  a  partner,  officer,  or  member  of  a 
corporation  or  business  holding  a  Federal 
contract  make  a  personal  contribution?  In 
addition,  can  the  wives  of  those  mentioned 
make  a  contribution? 

A.  Contributions  by  a  Husband  and 
Wife.  It  is  provided  in  18  U.S.C.  §  608(b) 
(1)  that  in  general  “no  person  shall  make 
contributions  to  any  candidate  with  re¬ 
spect  to  any  election  for  Federal  office 
which,  in  the  aggregate,  exceed  $1,000.” 
It  further  is  provided  in  18  U.S.C.  §  591 
(g)  that  “person”  means  “an  individual, 
partnership,  committee,  association,  cor¬ 
poration,  or  any  other  organization  or 
group  of  persons.”  (Emphasis  added.) 
Accordingly,  except  as  otherwise  pro¬ 
vided  in  18  U.S.C.  §  608(a)  and  (b)(3), 
an  individual  is  allowed  to  contribute  up 
to  $1,000  per  election  to  any  candidate 
for  Federal  office. 

The  Commission  concludes  that  under 
the  Act  a  wife  is  an  individual  who  is 
entitled  to  make  contributions  in  her 
own  name  in  the  same  manner  and  under 
the  same  limitations  as  her  husband. 
Thus,  even  though  one  spouse  in  a  single 
income  family  already  has  made  contri¬ 
butions  to  a  candidate  for  Federal  office 
of  up  to  $1,000  per  election,  the  other 
spouse  may  similarly  contribute  in  the 
aggregate  up  to  $1,000  per  election  to  the 
same  candidate.  It  is  also  clear  under  the 
Act  that  each  spouse  is  subject  to  the 
overall  limitations  in  18  U.S.C.  §  608 
(b) (3). 

B.  Contributions  by  Persons  Associated 
with  a  Government  Contractor.  The 
question  is  then  asked  as  to  whether  a 
contribution  by  a  partner,  office,  or  mem¬ 
ber  of  a  corporation  or  business  holding 
a  Federal  contract,  or  the  spouses  of 
these  persons,  would  constitute  a  viola¬ 
tion  of  18  U.S.C.  S  611.  It  is  generally 
provided  in  18  U.S.C.  §  611  that: 


Whoever — 

(a)  entering  Into  any  contract  with  the 
Unltecl  States  or  any  department  or  agency 
thereof  •  •  •  directly  or  Indirectly  makes 
any  contribution  of  money  or  other  thing 
of  value,  or  promises  expressly  or  Impliedly 
to  make  any  such  contribution,  to  any  politi¬ 
cal  party,  committee,  or  candidate  for  public 
office  or  to  any  person  for  any  political  pur¬ 
pose  or  use;  or 

(b)  knowingly  solicits  any  such  contribu¬ 
tion  from  any  such  person  for  any  such  pur¬ 
pose  during  any  such  period; 

shall  be  fined  not  more  than  $25,000  or  Im¬ 
prisoned  not  more  than  5  years,  or  both.  *  •  » 

In  order  to  determine  whether  an  offi¬ 
cer  or  employee  of  a  firm  holding  a  Fed¬ 
eral  contract  is  barred  from  making  a 
contribution,  it  must  be  determined  first 
which  forms  of  business  organizations 
are  affected  by  18  U.S.C.  §  611,  and  sec¬ 
ondly,  whether  the  contributions  of  an 
officer  or  employee  of  such  an  affected 
organization  are  to  be  deemed  to  have 
been  made  in  a  representative  or  per¬ 
sonal  capacity. 

As  a  result  of  amendments  made  by 
the  Federal  Election  Campaign  Act  of 
1971  to  18  U.S.C.  §§591  and  611,  any 
individual,  sole  proprietorship,  partner¬ 
ship,  corporation,  or  any  other  organiza¬ 
tion  or  group  of  persons,  that  is  negotiat¬ 
ing,  or  has  not  completed  performance 
of  any  contract  with  the  United  States 
(or  any  department  or  agency  thereof) 
is  prohibited  by  18  U.S.C.  §  611  from 
making  a  contribution. 

Whether  an  officer  or  employed  of  a 
covered  business  organization  shall  be 
deemed  to  have  made  contribution  in 
a  representative  capacity  depends  large¬ 
ly  upon  the  legal  relationship  of  that 
individual  to  the  business  which  employs 
him. 

Sole  Proprietorship.  It  has  long  been 
accepted-that  the  business  roles  and  per¬ 
sonal  roles  of  any  individual  who  is  the 
sole  proprietor  of  an  unincorporated 
business,  are  virtually  indistinguishable.^ 
Accordingly,  the  Commission  shall  pre¬ 
sume,  in  the  absence  of  significant  evi¬ 
dence  to  the  contrary,  that  for  purposes 
of  the  Act  each  Federal  contract  entered 
into  by  an  unincorporated  sole  proprietor 
of  a  business,  or  an  unassociated  ac¬ 
countant,  attorney,  doctor  or  like  profes¬ 
sional,  was  entered  into  personally. 
Therefore,  such  individuals  shall  be 
barred  from  personally  making  a  con¬ 
tribution  to  any  political  party,  com¬ 
mittee,  candidate  for  public  office  or  to 
any  person  for  any  political  purpose 
which  will  influence  a  Federal  election.’ 


1 H.  Henn,  Law  of  Corporations  43  (2d  ed. 
1970). 

*  (Generally,  the  third  party  beneficiary  of  a 
Federal  contract  will  not  be  held  to  be  barred 
from  making  a  contribution  to  infiuence  a 
Federal  election.  For  example,  the  receipt  of 
payments  under  the  Medicare  and  Medicaid 
programs  would  not  by  Itself  make  a  doctor 
a  Federal  contractor.  Committee  on  Con¬ 
ference  Report,  supra,  at  68. 
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Corporation.  Just  as  it  has  been  estab¬ 
lished  tliat  a  sole  proprietor  is  indistin¬ 
guishable  from  his  business,  it  is  equally 
established  that  an  officer,  stockholder, 
or  employee  of  a  corporation  is  clearly 
distinct  from  the  corporate  entity.  The 
very  nature  of  a  corporation  dictates 
that  its  property  is  vested  in  the  corpo¬ 
ration  itself  and  not  in  its  stockliolders, 
officers,  or  employees.  In  no  legal  sense 
can  the  business  of  a  corporation  be  said 
to  be  that  of  its  individual  stockholders 
or  officers  ’  and  it  shall  be  treated  as  a 
distinct  entity  even  though  a  majority  of 
its  stock  is  owned  by  a  single  individual,* 
or  corporation  and  even  if  the  corpora¬ 
tion  is  closely  held.®  In  light  of  the  inde¬ 
pendent  identity  of  a  corporation,  it  has 
traditionally  been  held  that  its  stock¬ 
holders,  officers  and  employees  do  not 
generally  have  the  power  to  represent 
the  corporation  or  act  for  it  m  relation  to 
its  ordinary  business  unless  expressly  or 
impliedly  authorized  to  do  so;  nor  are 
they  ordinarily  personally  liable  for  the 
acts  and  obligations  of  the  corporation. 
Accordingly,  the  Commission  shall  pre¬ 
sume  in  the  absence  of  contrary  evi¬ 
dence,  that  for  purposes  of  the  Act  a 
stockholder,  officer,  or  employee  of  any 
type  of  corporation  has  acted  solely  in  a 
representative  capacity  for  the  corpo¬ 
ration  with  respect  to  any  Federal  con¬ 
tract.  Thus,  he  would  not  be  prohibited 
by  18  U.S.C.  §  611  from  making  a  per¬ 
sonal  contribution  to  influence  a  Federal 
election.* 

Partnerships.  It  next  must  be  deter¬ 
mined  whether  a  partner  can  make  a 
contribution  even  though  the  partnership 
to  which  he  belongs  is  a  Federal  con¬ 
tractor.  In  making  this  determination,  it 
is  not  necessary  for  the  Commission  to 
distinguish  between  a  full  or  limited 
partnership;  nor  is  it  necessary  for  the 
Commission  to  determine  whether  a 
partnership  will  be  treated  generally  un¬ 
der  the  Act  as  an  entity  or  an  aggregate 
of  individuals.  Tlie  Commission  only  need 
determine  whether  18  U.S.C.  §  611  per¬ 
mits  a  partner  to  make  a  political  con¬ 
tribution  in  the  partner’s  personal  ca¬ 
pacity,  or  whether  it  precludes  such  a 
personal  act  on  the  theory  that  every 
act  of  a  partner  (who  together  with  his 
other  partners,  is  under  contract  witli 
the  Federal  Government)  must  be  re¬ 
garded  as  made  in  a  representative  ca¬ 
pacity  for  the  partnersh^. 

Clearly  a  partner  may  vundertake  inde¬ 
pendent  actions  since  “it  is  well  settled 
that  a  partner  may  traffic  outside  of  the 
scope  of  the  firm’s  business,  for  his  own 


>  Omaha  National  Bank  v.  Commissioner, 
183  F.  2d  899,  901  (8th  Cir.,  1950). 

*  Green  v.  Victor  Talking  Machine  Co.,  24 
P.  2d  378,  380  (2d  Clr.,  1928),  cert.  den.  278 
U.S.  602. 

» Vf.  D.  Miller  Lumber,  Corp.  v.  Miller,  225 
Or.  427,  367  P.  2d  603  (1960) . 

*■  Whether  a  professional  corporation  com¬ 
posed  doctc»rs,  lawyers,  architects,  engi¬ 
neers  and  the  like  Is  to  be  treated  as  a  cot- 
poratlon  Is  a  matter  determined  by  State 
law.  Committee  on  Conference  Report.  Supra., 
at  68-69. 


benefit  and  advantage.”  ’  Moreover,  tliere 
is  little  doubt  that  an  individual  partner 
can  engage  in  a  broad  range  of  activities 
without  affecting  the  legal  relations  be¬ 
tween  or  among  the  partners  or  between 
the  partners  and  other  persons  (includ¬ 
ing  the  Federal  Government)  with  whom 
contractual  obligations  have  been  estab¬ 
lished.  Thus,  the  Commission  concludes 
that  a  political  contribution  made  by  a 
partner  (1)  out  of  personal  funds  on  a 
personal  check  (or  other  written  instru¬ 
ment)  ,  as  distinguished  from  partner¬ 
ship  funds  drawn  from  a  partnership  ac¬ 
count,  and  (2)  in  his  or  her  own  name, 
will  not  be  regarded  as  a  violation  of  18 
U.S.C.  §611. 

Personal  Contribution  by  Employees. 
Earlier  in  this  opinion,  it  was  pointed  out 
that  tlie  employees  of  a  corporation  with 
a  Federal  contract  are  not  barred  from 
making  contributions.  Similarly,  the  em¬ 
ployees  of  any  sole  proprietorship  or 
partnership  will  be  presumed  by  the 
Commission  for  purposes  of  the  Act,  to 
have  acted  solely  in  a  representative  ca¬ 
pacity  with  respect  to  a  Federal  contract. 
Thus  an  employee  of  any  type  of  business 
with  a  Federal  contract,  generally  is  not 
prohibited  by  18  U.S.C.  §  611  from  mak¬ 
ing  a  personal  contribution  to  infiuence 
a  Federal  election.  Further,  as  it  was 
stated  in  Part  A  of  this  opinion  “that  a 
wife  is  an  individual  who  is  entitled  to 
make  contributions  in  her  own  name”,  it 
is  the  conclusion  of  the  Commission  that 
the  spouse  of  a  sole  proprietor,  stock¬ 
holder,  officM’,  partner,  or  employee  of  a 
business  with  a  Federal  contract  is  not 
prohibited  by  18  U.S.C.  §  611  from  mak¬ 
ing  a  personal  contribution  in  his  or  her 
own  name. 

It  should  be  emphasized  that  in  gen¬ 
eral,  any  sole  proprietor  or  partnership 
with  a  Federal  contract  would  not  be 
permitted  to  indirectly  make  a  contribu¬ 
tion  through  the  establishment  of  a  sep- 
ai*ate,  segregated  fund  by  that  type  of 
business.  The  1974  amendments  to  18 
U.S.C.  §  611  specifically  apply  (wily  to 
corporations  or  labor  organizations  with 
Federal  contracts  and  permit  them  to 
establish  such  a  fimd.® 

Finally,  it  should  be  noted  that  con¬ 
tributions  by  a  stockholder,  officer,  part¬ 
ner,  or  employee  of  any  business  with  a 
Federal  contact,  or  the  spouse  of  any  of 
these  individuals,  must  be  made;  by  each 
individual  in  his  or  her  own  name  pur¬ 
suant  to  18  U.S.C.  §  614  and  §  105.5(d) 
of  the  Proposed  Disclosure  Regulations, 
40  FR  44705  (September  29, 1975) ;  solely 
from  personal  and  not  business  funds;  by 
each  individual  freely  and  independently, 
and  not  as  a  conduit  for  a  business  or  per¬ 
son  with  a  Federal  contract,  in  violation 
of  18  U.S.C.  §§  608(b)  (6)  and  611. 

This  advisory  opinion  is  issued  only  on 
an  Interim  basis  pending  the  promulga¬ 
tion  by  the  Commission  of  rules  and  reg- 


*  Uniform  Partnership  Act,  $  9(2);  Latta  v. 
Kilbourn,  160  UB.  624,  (1893) . 

■  See  COTunlttee  on  Conference  Report, 
supra,  at  67-69. 


Illations  or  policy  statements  of  general 
applicability. 

Advisory  Opinion  1975-32 — Limitations 
ON  Contributions  by  Multicandidatk 
Committees 

The  Federal  Election  Commission 
renders  this  advisory  opinion  under  2 
U.S.C.  §  437f  in  response  to  a  request 
submitted  by  the  Committee  for  Survival 
of  a  Free  Congress  (CSFC),  a  political 
committee.  The  request  was  published 
in  the  Federal  Register  on  August  20, 
1975  (40  FR  36533).  Interested  parties 
were  given  an  opportunity  to  submit 
comments  relating  to  the  request,  but 
none  wei’e  received. 

CSFC  seeks  an  advisory  opinion  as  to 
(1)  whether  18  U.S.C.  §  608(b)  (2)  pro¬ 
hibits  it  from  contributing  more  than 
$5,000  in  connection  with  any  one  elec¬ 
tion  to  or  on  behalf  of  any  one  candidate 
and,  if  so,  (2)  whether  there  is  any  limit 
on  the  total  aggregate  contributions 
CSFC  may  make  to  the  national  commit¬ 
tee  of  a  political  party  or  other  political 
organization. 

With  regard  to  the  first  question,  the 
Commission  concludes  that  the  specific 
language  of  §  608(b)  (2) — namely  that, 
“no  political  committee  (other  than  a 
principal  campaign  committee)  shall 
make  contributions  to  any  candidate 
with  respect  to  any  election  for  Federal 
office,  which,  in  the  aggregate  exceed 
$5,000” — plainly  and  unequivocally  bars 
a  political  committee  (as  the  term  is  de¬ 
fined  in  §§  591(d)  and  608(b)(2))  from 
contributing  more  than  $5,000  on  behalf 
of  a  particular  Federal  candidate  per 
election.  Moreover,  if  CSFC  does  not 
qualify  as  a  political  committee  within 
tlie  meaning  of  18  U.S.C.  S  608(b)  (2),  it 
would  be  United  to  a  $1,000  contribution. 
18  U.S.C.  §§  591(g)  and  608(b)(1). 

As  for  the  second  question,  CSFC  is  not 
restricted  in  the  amount  it  may  contrib¬ 
ute  to  the  national  committee  of  a  politi¬ 
cal  party.  Similarly,  CSFC  may  contrib¬ 
ute  without  limitation  to  other  political 
organizations  provided  that  the  donee 
committee  is  not  a  single  candidate  com¬ 
mittee,  a  candidate’s  principal  campaign 
committee,  or  a  committee  authorized,  in 
writing,  by  a  candidate  to  accept  con¬ 
tributions  on  his  or  her  behalf.*  18 
U.S.C.  §  608(b)  (4).  Contributions  to 
these  types  of  committees  are  consid¬ 
ered  contributions  to  the  candidate  sub¬ 
ject,  thereby,  to  the  limitations  of  18 
U.S.C.  §  608(b)(1), (2). 

Contributions  by  CSFC  to  a  national 
committee  or  other  political  organization 
will,  however,  be  subject  to  limitation  if 
CSFC  earmarks  or  otherwise  directs 
funds  to  a  particular  candidate.  Section 
608(b)  (6)  of  Title  18,  United  States  Code, 


*If  a  candidate  authorizes.  In  writing,  a 
multi-candidate  committee  to  accept  con¬ 
tributions  on  his  or  her  behalf  then  that 
committee  must  establish  separate  records 
noting  the  receipt  of  those  contributions 
which  are  earmarked  for  the  authorizing 
candidate.  It  would  then  disburse  them  at 
the  candidate’s  direction. 
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provides  that  contributions  for  a  Federal 
candidate  “which  are  in  any  way  ear¬ 
marked  or  otherwise  directed  through  an 
intermediary  or  conduit  to  such  candi¬ 
date,  shall  be  treated  as  contributions 
from  such  person  to  such  candidate.” 
Thus,  any  contribution  made  by  CSFC 
either  directly  or  indirectly  on  behalf  of  a 
particular  Federal  candidate  and  passed 
ed  through  a  national  committee  or  other 
political  organization  to  that  candidate 
will  be  regarded  as  an  indirect  contribu¬ 
tion  by  CSFC  to  that  candidate. 

The  Commission  establishes  the  fol¬ 
lowing  test  of  “dominion  and  control”  to 
be  utilized  in  determining  the  applica¬ 
tion  of  §  698(b)  restrictions.  All  contri¬ 
butions  made,  either  directly  or  indirect¬ 
ly,  which  are  earmarked  or  otherwise 
directed  by  a  committee  or  other  person 
through  a  “conduit,”  are  treated  as  con¬ 
tributions  to  the  candidate  from  the 
original  donor  because  the  donor  has  ex¬ 
ercised  “control”  over  the  use  of  the 
contribution.  Accordingly,  for  purposes 
of  both  reporting  and  contribution  limits, 
an  earmarked  contribution  must  be  at¬ 
tributed  to  its  original  donor,  whether 
a  committee.  Individual,  or  other  person. 
The  Commission  notes,  that  while  trans¬ 
fers  of  fimds  from  one  political  commit¬ 
tee  to  another  are  not  prohibited,  such 
transfers  may  serve  to  place  the  two 
committees  under  common  control.  If 
two  or  more  political  committees  are  un¬ 
der  common  control,  they  will  be  en¬ 
titled  to  only  one  contribution  limit  be¬ 
tween  them  for  any  candidate  in  any 
election.  See  AO  1975-45  (40  FR  53722). 
The  factors  which  establish  common  con¬ 
trol  are  currently  the  subject  of  exam¬ 
ination  by  a  Commission  task  force  on 
multi-candidate  political  committees  and 
will  be  set  forth  in  more  detail  at  a  fu¬ 
ture  date. 

This  advisory  opinion  is  issued  on  an 
Interim  basis  only  pending  promulgation 
by  the  Commission  of  rules  and  regula¬ 
tions  or  policy  statements  of  general  ap¬ 
plicability. 

Advisory  Opinion  1975-48 — Attribution 

OF  Contributions  to  Political  Party 

TO  Candidate  Receiving  Funds  From 

That  Party 

This  Advisory  Opinion  is  rendered  un¬ 
der  2  U.S.C.  §  437f  in  response  to  a  re¬ 
quest  by  Mr.  Richard  C.  Frame,  Chair¬ 
man  of  the  ^publican  State  Committee 
of  Pennsylvania.  The  request  was  pub¬ 
lished  in  the  P^deral  Register  on  Sep¬ 
tember  3,  1975  (40  PR  40678).  Interested 
parties  were  given  an  opportunity  to  sub¬ 
mit  comments  relating  to  the  request.  No 
comments  were  received. 

The  Pennsylvania  Republican  State 
Committee  inquires  whether  a  person 
may  make  an  imearmarked  contribution 
to  a  state  or  local  party  committee,  with¬ 
out  exceeding  the  limitations  of  18  US.C. 
§  608(b)  (1),  if:  (1)  the  person  has  pre¬ 
viously  contributed,  in  the  aggregate,  less 
than  or  equal  to  $1,000  to  a  particular 
candidate,  and  (2)  the  cmnmittee  makes 
contributions  to  or  expenditures  on  be¬ 
half  of  that  same  candidate. 


Section  608Cb)  (6)  of  Title  18,  United 
States  Code,  provides  that  contributions 
for  a  Federal  candidate  “which  are  in 
any  way  earmarked  or  otherwise  directed 
through  an  intermediary  or  conduit  to 
such  a  candidate  shall  be  treated  as  con¬ 
tributions  from  such  person  to  such  can¬ 
didate.”  A  donation  to  a  candidate’s  prin¬ 
cipal  campaign  committee,  a  committee 
authorized  in  writing  to  accept  contribu¬ 
tions  on  a  candidate’s  behalf,  or  a  single 
candidate  committee  is  understood  as  a 
contribution  “to  a  candidate”  and  sub¬ 
ject  to  the  limitations  of  18  U.S.C.  §  608 
(b)(1),  (2).’  ’Therefore,  an  individual 
who  has  previously  donated  $1,000  to  the 
campaign  of  a  particular  candidate  may 
contribute  to  the  Republican  State  Com¬ 
mittee  without  exceeding  the  limits  of 
§  608(b)(1)  provided  the  Committee  is 
not  associate  with  that  candidate  in 
any  of  the  ways  noted  above,  and  the 
contributor  does  not  give  with  knowl¬ 
edge  that  a  substantial  portion  of  his  or 
her  contribution  will  be  contributed  to 
or  expended  on  behalf  of  that  candidate. 
Naturally,  any  contribution  to  the  Re¬ 
publican  State  Committee  is  attributable 
to  the  individual’s  $25,000  aggregate  con¬ 
tribution  ceUing  (18  U.S.C.  5  608(b)  (3) ). 

Advisory  Opinion  1975-74  (40  FR 

51353)  established  the  understanding 
that  any  contribution  by  an  individual 
in  a  non-election  year  would  not  apply 
to  the  ceiling  for  election  year  contribu¬ 
tions  (see  18  U.S.C.  §  608(b)  (3) )  unless 
the  donation  is  made  “with  respect  to”  a 
particular  election.  Provided  the  Repub¬ 
lican  State  Committee  does  not  become 
a  principal  campaign  committee,  an  au¬ 
thorized  committee  or  a  single  candidate 
committee,  an  individual’s  contributions 
to  the  Committee  in  a  non-election  year 
will  not  be  attributable  to  the  $25,000  ag¬ 
gregate  ceiling  in  the  election  year  if 
such  contributions  are  not  given  with 
knowledge  that  a  substantial  portion 
thereof  will  be  contributed  to  or  ex¬ 
pended  on  behalf  of  the  particular  candi¬ 
date  to  whom  the  individual  made  a  di¬ 
rect  contribution. 

’This  advisory  opinion  is  issued  on  an 
Interim  basis  only  pending  pramulgation 
by  the  Commission  of  rules  and  regula¬ 
tions  or  policy  statements  of  general 
applicability. 

Advisory  Opinion  1975-49 — Reporting 
AND  Allocation  of  Fund-raising  Costs 

The  Federal  Election  Commission  ren¬ 
ders  this  advisory  opinion  under  2  U.S.C. 
§  43 7f  in  resp>onse  to  a  request  submitted 
by  the  Committee  to  Elect  Tom  Hayden 
(for  U.S.  Senate) .  The  request  was  pub¬ 
lished  by  the  Commission  in  the  Federal 
Register  on  September  18,  1975  (40  FR 
43166) .  Interested  parties  were  given  an 


a  candidate  authorizes,  In  writing,  a 
multi-candidate  committee  to  accept  con¬ 
tributions  on  his  or  her  behalf  then  that 
committee  must  establish  separate  records 
noting  the  receipt  of  those  contributions 
which  are  earmarked  for  the  authorizing 
candidate.  It  would  then  disburse  them  at 
the  candidate’s  direction. 


opportunity  to  submit  comments  relating 
to  the  request,  but  none  were  received. 

The  Committee  to  Elect  Tom  Hayden 
(the  Committee)  requests  a  clarification 
as  to  the  proper  treatment  of  fimd-rals- 
ing  concerts  under  the  Federal  Election 
Campaign  Act,  as  amended.  Ticket  prices 
for  the  concert  are  five,  six  and  seven 
dollars. 

The  specific  issues  raised  by  the  Com¬ 
mittee  involve  disclosure  and  allocation, 
l.e.  must  a  five,  six  or  seven  dollar  ticket 
purchaser  be  Identified  under  2  U.S.C. 

§  432  and  may  the  Committee  subtract 
the  cost  of  the  fund-raising  event  on  a 
pro  rata  basis  from  the  ticket  purchase 
price. 

2  U.S.C.  §  432(b)  states  in  pertinent 
part  that  for  recordkeeping  purposes; 
Every  person  who  receives  a  contribution 
in  excess  of  ten  dollars  for  a  political 
committee  shall,  on  demand  of  the  trea¬ 
surer,  and  in  any  event  within  five  days 
after  receipt  of  such  contribution,  render 
to  the  treasurer  a  detailed  account  there¬ 
of,  including  the  amount  of  the  contribu¬ 
tion  and  the  identification  of  the  person 
making  such  contribution,  and  the  date 
on  which  received.  2  U.S.C.  §  432(c) 
states  that  for  recordkeeping  and  report¬ 
ing  purposes:  It  shall  be  the  duty  of  the 
treasurer  of  a  political  committee  to  keep 
a  detailed  and  exact  account  of — (1)  all 
contributions  made  to  or  for  such  com¬ 
mittee;  (2)  the  identification  of  every 
person  making  a  contribution  In  excess  of 
ten  dollars,  and  the  date  and  amount 
thereof  and,  if  a  person’s  contributions 
aggregate  more  than  one  hundred  dol¬ 
lars,  the  account  shall  include  occupa¬ 
tion,  and  the  principal  place  of  business 
(if  any). 

In  light  of  the  above  provisions,  it  is 
the  view  of  the  Commission  that  the 
Committee  treasurer  must  keep  a  record 
of  the  Identification  of  anyone  who  pur¬ 
chases  tickets  in  an  amount  which  in 
the  aggregate  exceeds  ten  dollars.  A  rec¬ 
ord  of  identification  need  not  be  kept 
for  any  person  making  a  ticket  purchase 
that  aggregates  $10  or  less.  See  2  U.S.C. 
§432. 

In  answer  to  the  second  Inquiry,  the 
full  price  paid  for  the  tickets  is  treated  as 
a  contribution  imder  2  U.S.C.  §  431(e) 
and  §  434(b).  The  fund-raising  costs  of 
the  concert  may  not  be  subtracted  pro 
rata  from  the  price  of  the  tickets  so  as  to 
reduce  the  amount  of  the  contribution. 
Consequently,  the  entire  amount  of  the 
purchase  of  tickets  is  chargeable  against 
the  contribution  limits  in  18  U.S.C.  §608 
(b)  and  must  be  reported  under  2  U.S.C. 
§  434.  See  AO  1975-15,  40  FR  44040,  and 
AO  1975-62,  40  FR  52795.  However,  18 
U.S.C.  §  591.(f )  (4)  (H)  does  permit  can¬ 
didates  to  expend  up  to  20  percent  In 
excess  of  their  expenditure  limitations 
for  the  purpose  of  raising  funds.  See  AO 
1975-78, 40  FR 

This  advisory  opinion  is  Issued  on  an 
Interim  basis  pending  promulgation  by 
the  Commission  of  rules  and  regulations 
or  policy  statements  of  general  appli¬ 
cability. 


FEDERAL  REGISTER,  VOL  40,  NO.  230 — FRIDAY,  NOVEMBER  28,  1975 


NOTICES 


55601 


Advisory  Opinion  1975-68 — ^Usi  or  and 
Rkporting  of  Funds  Received  After 
January  1,  1975  to  Retire  1974  Cam¬ 
paign  Debts  Without  I^ecific  Au¬ 
thorization  OF  Contributors 

This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  S  437f  in  response  to  a  re¬ 
quest  for  an  advisory  oplj^on  submitted 
by  Mr.  Donald  R.  Charles,  Jr.,  for  Con¬ 
gressman  Hughes,  which  was  published 
as  Advisory  Opinion  1975-68  in  the  Sep¬ 
tember  22,  1975,  Federal  Register  (40 
FR  43664) .  Interested  parties  were  given 
an  opportunity  to  submit  written  com¬ 
ments  relating  to  the  request.  No  com¬ 
ments  were  received. 

The  question  raised  in  Congressman 
Hughes’  request  is  whether  a  fimd-rals- 
Ing  dinner  held  on  May  22,  1975,  to  re¬ 
tire  a  1974  campaign  deficit  is  subject 
to  the  Commission’s  written  authoriza¬ 
tion  requirements  for  retiring  a  past 
campaign  deficit.  A  second  question 
raised  is  whether  the  contributions  and 
expenditures  made  in  connection  with 
the  fund-raising  dinner  are  subject  to 
the  limits  in  18  U.S.C.  §  608  (b)  and  (c) . 

The  Commission  has  previously  issued 
Advisory  Opinions  1975-5  and  1975-6  (40 
FR  31316,  July  25,  1975),  an  Interim 
Guideline  on  the  RQX)rting  of  Debts 
and  Obligations  (40  FR  32950,  August  5, 
1975)  and  a  Policy  Statement  on  Pre- 
1975  Campaign  Debts  (40  FR  32952,  Au¬ 
gust  5,  1975).  These  publications  point 
out  generally  that  the  limits  in  18  U.S.C. 

§  608  do  not  apply  to  contributions  and 
expenditiHes  to  defray  a  past  campaign 
deficit  with  regard  to  an  election  held 
prior  to  January  1, 1975. 

The  Commission  is  of  the  view  that 
since  the  Act  does  not  clearly  specify 
that  a  contribution  made  solelv  to  de¬ 
fray  a  pre-1975  campaign  deficit  should 
be  accompanied  by  a  written  statement 
from  the  contributor  restricting  its  use, 
then  such  guideline  should  be  applied 
only  prospectively.  Therefore,  contribu¬ 
tions  received  prior  to  the  Commission’s 
August  5,  1975,  Interim  Guideline  on 
pre-1975  campaign  deficits  and  actually 
used  to  retire  a  pre-1975  deficit  need  not 
have  been  accompanied  by  a  writing.  In 
addition,  contributions  and  expenditures 
made  with  regard  to  the  May  22,  1975, 
fund-raising  dinner  to  reduce  the  1974 
campaign  deficit,  are  not  subject  to  the 
limitations  in  18  U.S.C.  §§  608  (b)  and 
(c). 

This  advisory  opinion  is  issued  on  an 
interim  basis  only  pending  promulga¬ 
tion  by  the  Commission  of  rules  and 
regulations  or  policy  statements  of  gen¬ 
eral  applicability. 


Advisory  Opinion  1975-97 — ^Volunteered 
Services  of  Entertainer  for  Cam¬ 
paign  Fund-Raiser;  Attribution  of 
Entertainer’s  Travel  Expenses 
’This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  §  437f  in  response  to  a  re¬ 
quest  for  an  advisory  opinion  submitted 
by  the  Udall  ’76  Committee  and  published 
in  the  November  4,  1975,  Federal  Regis¬ 
ter  (40  FR  51358).  Interested  parties 
were  given  an  opportunity  to  submit 
written  comments  pertaining  to  the  re¬ 
quest.  No  comments  were  received. 

The  Udall  ’76  Committee  indicates  that 
it  anticipates  holding  a  fund-raising 
event,  whose  major  attraction  would  be 
the  performance  of  a  “well-known”  en- 
tert^er.  Accordingly,  it  inquires: 

1.  whether  the  entertainer’s  time  and 
talent  can  be  volunteered  on  behalf  of  a 
candidate  without  attribution  of  the  value 
of  his  services  to  the  $1,000  limitation  of  18 
U.S.C.  S  608(b)  (1)  for  contributions  to  any 
candidate  with  respect  to  any  election; 

2.  whether.  If  the  value  of  the  entertainer’s 
performance  Is  not  an  attributable  contribu¬ 
tion,  his  out-of-pocket  expenses  for  travel 
and  subsistence  will  be  applied  to  his  §  608 
(b)  contribution  celling  and  to  the  candid¬ 
ate’s  §  608 (c)  expenditure  celling; 

3.  .whether.  If  the  committee  reimburses 
the  entertainer’s  out-of-pocket  expenses,  this 
amount,  and  the  cost  of  the  hall,  will  be 
deducted  from  the  full  price  of  a  ticket  to  the 
fund-raiser  In  determining  the  amount  of  a 
contribution  by  any  person  who  purchases  a 
ticket. 

Under  18  U.S.C.  §  591(a)  (5) (A),  the 
term  “contribution”  does  not  include 
“the  value  of  services  provided  without 
compensation  by  individuals  who  volun¬ 
teer  a  portion  or  all  of  their  time  on  be¬ 
half  of  a  candidate  or  political  commit¬ 
tee.”  *  Accordingly,  an  entertainer’s  time 
and  services,  if  donated  without  the  pay¬ 
ment  of  compensation  by  or  on  behalf 
of  the  Udall  ’76  Committee,  will  not  be 
a  “contribution”  for  purposes  of  the 
limits  in  S  608(b) . 

Out-of-pocket  travel  and  subsistence 
expenses,  if  not  reimbursed,  will  be 
counted  against  the  entertainer’s  indi¬ 
vidual’s  contribution  limitation  to  the 
extent  that  the  cumulative  value  of  these 
expenses  exceeds  $500. 18  U.S.C.  §  591(e) 
(5)  exempts  from  the  definition  of  con¬ 
tribution  “any  imreimbursed  payment 
for  travel  expenses  made  by  an  individ¬ 
ual  who  on  his  own  behalf  volunteers  his 
personal  services  to  a  candidate  ...  to 
the  extent  that  the  ciunulative  value  of 
activities  by  any  person  on  behalf  of  any 


iThe  legislative  history  of  this  provision 
faUs  to  make  any  distinction  between  the 
volunteer  services  of  different  individuals, 
for  example  a  clerk-typist  and  a  well-known 
professional  entertainer,  notwithstanding 
the  vast  disparity  In  the  dollar  value  of  the 
services  provided  by  different  persons. 


candidate  .  .  .  does  not  exceed  $500 
with  respect  to  any  election.”  Any  addi¬ 
tional  expense  for  travel  and  subsistence 
is  considered  a  “contribution,”  however, 
and  will  be  attributed  to  the  $  608(b) 
limits. 

If,  however,  the  committee  reimburses 
the  entertainer  for  travel  and  subsis¬ 
tence  costs  or  pays  them  directly,  the 
full  amoimt  is  a  campaign  expenditure 
by  the  Committee.  As  the  primary  pur¬ 
pose  of  these  expenditures  is  to  secure 
the  entertainer’s  performances  at  a 
fund-raising  function,  they  are  “costs 
incurred  by  a  candidate  in  connection 
with  the  solicitation  of  contributions  by 
such  candidate.”  Under  18  U.S.C.  S  591 
(f )  (4)  (H) ,  such  costs  are  excluded  from 
the  candidate’s  expenditure  limitations 
in  any  election  subject  to  a  maximum 
exclusion  of  20  percent  of  the  spending 
limit.  Unless  the  committee  treats  the 
entertainer’s  expenses  In  this  manner, 
and  reports  them  as  fund-raising  costs, 
the  full  value  of  the  expenses  will  be 
counted  against  the  candidate’s  cam¬ 
paign  expenditure  celling  in  the  primary. 
18  U.S.C.  §  608(c)(1)(A). 

Finally,  the  Commission  has  already 
determined  that  the  price  of  a  ticket  to 
a  fund-raising  event  will  be  considered 
a  contribution  attributable  to  the  limits 
of  18  U.S.C.  §  608(b)  in  the  full  amount 
paid.  [See  Advisory  Opinion  1975-62 
Federal  Register,  40  FR  527951.  The 
committee  need  keep  an  identification 
record  of  the  contribution  only  when  the 
contributor  spends  a  total  of  more  than 
$10  for  the  ticket  or  tickets  [2  U.S.C. 

§  432  (b)  ] .  The  committee  is  imder  no  ob¬ 
ligation  to  report  the  contributor’s  full 
name  and  mailing  address  (including 
occupation  and  principal  place  of  busi¬ 
ness,  if  any)  until  the  contributor  has 
given  more  than  $100,  whether  through 
ticket  purchases  or  otherwise  [2  U.S.C. 
§  434(b)  (2)1.  The  total  amount  of  pro¬ 
ceeds  from  the  sale  of  tickets  to  a  fimd- 
raising  event  must  be  reported.  [2  U.S.C. 
§  434(b) (6)  (A)]. 

This  opinion  does  not  reach  any  con¬ 
clusions  with  respect  to  Presidential 
matching  fimds  and  the  eligibility  of 
ticket  purchases  for  matching.  ’The  Com¬ 
mission  has  previously  published  pro¬ 
posed  regulations  and  interim  guidelines 
on  Presidential  matching. 

This  advisory  opinion  is  issued  on  an 
interim  basis  only  pending  promulga¬ 
tion  by  the  Commission  of  rules  and  reg¬ 
ulations  or  policy  statements  of  general 
applicability. 

Dated;  November  21,  1975. 

Neil  Staebler, 

Vice  Chairman  for  tfie 
Federal  Election  Commission. 
[PR  Doc.76-32040  Piled  ll-26-75;8:46  am] 
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